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ABSTRACT
Sexual harassment deprives students of equal educational opportunities, and sexual crimes on
campus have been and continue to be a serious threat to student safety. Congress established Title
IX and the Family Education Rights and Privacy Act (FERPA), in part, to guarantee and safeguard
both student records and student safety. However, Title IX and FERPA are difficult doctrines to
harmonize, and implementing them present serious challenges for University administrations. This
Note explores the University’s responsibility to protect students from sexual crimes and their
responsibility to prosecute the perpetrators, while simultaneously protecting student records and
student confidentiality. This Note also explores the tension between the University and law
enforcement, the role of the University in prosecuting sexual crimes, the unintended financial costs
of preserving an inefficient enforcement system, and observations from university systems abroad.
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Further, this Note posits solutions to harmonize our protective doctrines to ensure that student
records are protected, sexual crimes are adequately and efficiently prosecuted, and due process
rights for both victim and alleged perpetrator are adequately safeguarded.
I.

INTRODUCTION
Universities are entities whose administrators and officers regularly and knowingly

obstruct justice while promoting a separate and secret, quasi-judicial court system which regularly
dispenses private justice. And they do this because federal law, and in most instances, state court
holdings require it. Recent revisions to Title IX (hereinafter, “Final Rule”) further strain the
relationship between the University’s mandate to protect students from sexual crimes and the
Family Education Rights and Privacy Act’s (FERPA) role to protect students’ confidential
education records – missions that can often flow in opposite directions. This tension, accompanied
by FERPA’s own unpredictable application by the University due to inconsistent court holdings
(already a mainstay of higher education’s mercurial administrative liturgy), makes the University’s
implementation of the Final Rule on sexual assault proceedings an exasperating one. This has and
will lead several institutions to administer these new Title IX processes by creating a wholly
separate university court system, or for others, lead them to do nothing while waiting for court
holdings on the new version of the legislation.1 What some saw as an administrative eventuality
permitted by rule is now seen by many university administrators as a hastily conceived requirement
governed by statute.2

1

Greta Anderson, U.S. Publishes New Regulations on Campus Sexual Assault, INSIDE HIGHER ED (May 7, 2020),
https://www.insidehighered.com/news/2020/05/07/education-department-releases-final-title-ix-regulations (quoting
Peter Lake, director of the Stetson University Center for Excellence in Higher Education Law and Policy).
2

Id. (noting that creating and requiring a college court is neither a simple nor straightforward process); see also
Evie Blad, Judge Won’t Stop Title IX Rule from Taking Effect, EDUC. WEEK (Aug. 10, 2020),
https://blogs.edweek.org/edweek/campaign-k-12/2020/08/devos_title_ix_rule_judge_denies_halt.html (citing
reasons U.S. District Judge John G. Koeltl refused to grant a preliminary injunction, which would have halted the
rule's implementation while he heard arguments in the case); see also Evie Blad, Title IX Rule Set to Take Effect
After Judge Denies Request From States to Halt It, EDUC.WEEK (Aug. 12, 2020), https://blogs.
edweek.org/edweek/campaign-k-12/2020/08/devos_title_ix_rule_judge_denies_halt .html (citing reasons District of
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But what public justice system is the University circumventing? Many critics see the

University’s operation of sexual assault proceedings as a parallel justice system specifically
tailored to shield the “accuser” while penalizing the alleged perpetrator in advance by purposely
failing to provide a fair hearing containing due process and sixth amendment protections. 3 Further
complicating this issue is the confusing nature of law enforcement’s role, which is largely an absent
one if they were neither recipient of the victim’s complaint nor witness to the crime. However, the
Final Rule requires that the University provide pathways for victim complaints of sexual
harassment and assault, supportive measures for the complainant (referred to previously under the
old rule as “victim”), confidential follow-ups, access to an “enhanced” grievance process, an
impartial investigation, and a live hearing including formal presentation of evidence and the ability
to cross-examine witnesses.4 These revisions appear reasonable in theory, but the practical
implementation of new processes during a persisting pandemic – when most schools spent (or
continue to spend) several weeks partially or wholly remote – have yet to be realized at most
universities, all of which have only recently seen and begun to administer the Final Rule.
Sexual crimes on campus are not only a serious threat to student safety, but they also impair
a student’s right to be free from sexual discrimination.5 The U.S. Supreme Court has noted that

Columbia Circuit Court Judge Carl John Nichols articulated for refusing to grant a preliminary injunction, halting
the new Title IX implementation).
3

Robby Soave, Carleton College Suspended a Student for Drunken Sex. He Appealed. Then They Expelled Him,
REASON (Aug. 1, 2019), https://reason.com/2019/08/01/carleton-college-title-ix-expelled-football-student-lawsuit/
(noting the lack of due process rights and basic unfairness giving rise to a lawsuit arising under the former iteration
of Title IX). See Greta Anderson, More Title IX Lawsuits by Accusers and Accused, INSIDE HIGHER ED (Oct. 3,
2019), https://www.insidehighered.com/news/2019/10/03/students-look-federal-courts-challenge-title-ixproceedings (noting that there is a “consensus among higher education and legal experts that students are
increasingly claiming flawed hearings or unfair disciplinary sanctions as a result of procedural failings at their
universities….”) (emphasis added).
U.S. Dep’t of Educ. Title IX Final Rule Overview, U.S. DEP’T OF EDUC. 2-3 (2020),
https://www2.ed.gov/about/offices/list/ocr/docs/titleix-overview.pdf.
4

5

20 U.S.C. § 1681 (1976).
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any sexual harassment by a teacher or school employee likely deprives a student of equal
educational opportunities.6 Every year nearly one in four undergraduate women and one in
fourteen undergraduate men experience nonconsensual sexual contact either by force or inability
to consent.7 From 2015 to 2019, the rates for women who experienced nonconsensual sexual
contact on campus increased three percentage points, and for men, the increase was 1.4 percentage
points.8 How these widely pervasive and ever-increasing crimes are reported and prosecuted vary
greatly depending where and to which entity the student-victim chooses to report and seek a
remedy. A student-victim’s reluctance to publicly report directly to law enforcement leaves only
one option if she9 chooses to seek a remedy, the University. This remedy is usually the only one
capable of providing protective safeguards that require confidentiality while simultaneously
limiting revictimization. However, that process and those protections have arguably now changed
significantly.10

6

Davis v. Monroe Cty. Bd. of Educ. 526 U.S. 629, 653 (1999) (holding that a private damages action could lie
against a recipient of Title IX funding in cases of peer harassment, but only where the recipient acted with deliberate
indifference to known acts of harassment in its programs or activities; and that such an action would like only for
harassment that was so sever, pervasive, and objectively offensive that it effectively barred the victim’s access to an
educational opportunity or benefit); see Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998) (holding that
the student was not allowed to recover for sexual harassment by one of the district's teachers unless an official of the
district had actual notice of and was deliberately indifferent to the misconduct. It would have frustrated the purposes
of Title IX to permit a damages recovery against the district based on the principles of respondeat superior or
constructive notice without actual notice to the district). These two precedent-setting cases are often sighted in Title
IX causes of action. In these cases, the U.S. Supreme Court addressed for the first time the appropriate standards for
determining when a school district (and by extension, any post-secondary institution) is liable for money damages
under Title IX.
7

David Cantor et al., Report on the AAU Campus Climate Survey on Sexual Assault and Misconduct, WESTAT (Jan.
19, 2017), https://www.aau.edu/sites/default/files/AAU-Files/Key-Issues/CampusSafety/Revised%20Aggregate%20report%20%20and%20appendices%201-7_(01-16-2020_FINAL).pdf.
8

Id.

While both victims and perpetrators can be members of any gender, “he/him/himself” will be used throughout to
identify the alleged perpetrator, and “she/her/herself” will be used for the alleged victim unless otherwise
contextualized.
9

10

Valerie Bauman, New Title IX Rules Regarding Rape Assailed by Alleged Victim (1), BLOOMBERG LAW (Nov. 2,
2020, 3:47PM), https://news.bloomberglaw.com/us-law-week/new-title-ix-rules-regarding-rape-assailed-by-alleged-
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Complicating the relationship between a student-victim, her university, and a real, tangible

remedy, is the University’s relationship between its ethical or moral response to sexual assault
victims and its practical responsibility of wisely administering its annual budget. While it is
tempting to avoid a discussion of the potentially deleterious financial consequences the University
can face when pursuing justice for sexual assault victims in state or federal court after an alleged
perpetrator seeks judicial review of a university’s Title IX post-hearing finding, the facts show that
universities lose slightly more than half of these cases.11 The current framework and legal strategy
utilized by universities is untenable, not economically sustainable, and should be reexamined.
Admittedly, our system is far from perfect, and this Note attempts to address many of those
criticism. What may be encouraging to the American public, while simultaneously disconcerting
to the international community, is the apparent lack of cohesive, national legislation and reporting
policy that exists in the United Kingdom and Canada.12

victim (asserting that the alleged victim felt that the on-campus reporting process left her feeling that the due process
rights of her alleged rapist were a higher priority that her safety and wellbeing).
11

K.C. Johnson, Master List, OUTCOMES/LATEST RULINGS IN POST-DEAR COLLEAGUE LETTER LAWSUITS (database
updated October 27, 2022), https://docs.google.com/spreadsheets/d/1CsFhy86ox
h26SgTkTq9GV_BBrv5NAA5z9cv178Fjk3o/edit#gid=0;; see Robby Soave, Expelled for Night of Drunken Sex,
$283,000 in Debt, REASON (Mar. 9, 2020), https://reason.com/2020/
03/09/michigan-state-university-title-ix-debt-sex-medical/ (asserting that he was wrongly expelled from medical
school by a process that was biased against him, and that investigators and administration officials had not
considered that the complainant and her supporters had incentive to lie, District Court Judge Paul Maloney ruled
against him, concluding that that such factors were already considered by the medical school’s Title IX officer’s
credibility determination, and therefore, casts no doubt on the accuracy of the proceedings).
12

Maddy Mussen, The Difference in Reporting Sexual Assault at a UK Uni Vs a US Uni Is Thousands of Pounds:
The US Has Key Legislation the UK Is Lacking, THE TAB (Feb. 3, 2021), https://thetab.com/uk/2021/02/03/thedifference-in-reporting-sexual-assault-at-a-uk-uni-vs-a-us-uni-is-thousands-of-pounds-193606 (describing the
situations that student-victims find themselves in at UK campuses without a national comprehensive legal
framework); see Emily Baron Cadloff, What Happens to Sexual Assault Reports at Canadian Universities? No One
Really Knows, MACLEANS (Oct. 4, 2021), https://www.macleans.ca/education/what-happens-to-sexual-assaultreports-at-canadian-universities-no-one-really-knows/ (articulating concerns expressed in Mussen’s article regarding
a lack of clear, uniform reporting policies and entities to whom a student-victim should report).
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This Note examines the intersection between FERPA and the most recent revision

(effective August 14, 2020) to Title IX of the Education Amendments of 1972, as well as a focus
on the financial consequences to the universities that are accused of due process violations, and
the challenges facing the international student community.13 As educational institutions struggle
to frantically implement these recent changes, and student-victims come to grasp with what now
may constitute a new reporting, hearing, and adjudication process, law enforcement grapples with
their changing role and a growing challenge in gaining access to disciplinary records, investigative
materials, and information gathered from the final administrative hearing.
Congress should express its clear intent by harmonizing both protective doctrines into one
comprehensive statutory framework. Title IX requires disclosures that FERPA arguably disallows,
but both FERPA and Title IX are partners to the same end: ensuring equal access to education for
all students in an environment free of sexual harassment, preventing crimes of sexual violence on
American campuses, ameliorating the effects of those crimes in the least stigmatizing way possible
to victims, and protecting the unauthorized disclosure of confidential education records. Congress
should enact legislation allowing for the creation of campus Title IX courts which can apply a new
iteration of clearly expressed FERPA education record protections while ensuring that
investigations and prosecutions of forcible, sexual violence on campus are conducted fairly by
trained individuals. This will provide due process protections for all parties that the former

13

20 U.S.C. § 1232g (2013) and 34 C.F.R. § 99 (2017). Post-secondary institutions are also required to release
campus crime statistics under the Jeanne Clery Act, 20 U.S.C. § 1092 (f) (2013), with implementing regulations at
34 C.F.R. 668.46 (2017) (requiring colleges and universities that receive federal funding to disseminate a public
annual security report (ASR) to employees and students every October 1st); This ASR must include statistics of
campus crime for the preceding three calendar years, plus details about efforts taken to improve campus safety;
Although certain comparable provincial statutes exist (Canada), no analogous, comprehensive national legislation in
Canada or the UK was found; see Policy, the Jeanne Clery Act, Clery Center (2022), https://clerycenter.org/policyresources/the-clery-act/.
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Department of Education asserted are constitutionally required while ensuring victims are not
retraumatized and their identities held confidential. 14
Part II of this Note discusses what legally constitutes an education record, the danger of
sexual crimes on campus for both students and administrations, and the difficulties of interpreting
confidentiality for purposes of administrative hearings. Part III discusses the nexus between
FERPA and Title IX and why they are inherently oppositional theories of student protection. The
discussion will also focus on law enforcement’s challenge of acquiring information necessary to
deter criminal activity at or during a time necessary to mitigate its negative public effects as well
as various court holdings on what constitutes law enforcement access to disciplinary records. Part
IV will further examine why FERPA either needs to be clarified by Congress through statute or
brought into harmony with the new procedures required in Title IX by the courts. Finally, Part IV
also contains a discussion of what test should be used to balance student, university, law
enforcement, and the public’s competing interests.
II.

14

EDUCATION RECORDS – DEFINED, CAMPUS SEX CRIMES, AND THE ROLE OF
CONFIDENTIALITY

Jeffrey Rosen, Ruth Bader Ginsburg Opens Up About #MeToo, Voting Rights, and Millennials, THE ATLANTIC
(Feb. 15, 2018),
(“Rosen: What about due process for the accused? Ginsburg: Well, that must not be ignored, and it
goes beyond sexual harassment. The person who is accused has a right to defend herself or himself,
and we certainly should not lose sight of that. Recognizing that these are complaints that should be
heard. There’s been criticism of some college codes of conduct for not giving the accused person a
fair opportunity to be heard, and that’s one of the basic tenets of our system, as you know, everyone
deserves a fair hearing. Rosen: Are some of those criticisms of the college codes valid? Ginsburg:
Do I think they are? Yes. Rosen: I think people are hungry for your thoughts about how to balance
the values of due process against the need for increased gender equality. Ginsburg: It’s not one or
the other. It’s both. We have a system of justice where people who are accused get due process, so
it’s just applying to this field what we have applied generally.”).
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In addition to educating students, the University performs several additional roles,

including serving as the primary protector of both student records and student safety. 15 Within that
role, federal and state rules impose requirements on the University, which forces it to point its bow
straight into the perilous legal waters of privacy law, criminal law, and sexual discrimination law.
And it does this while ensuring a stable and knowledgeable environment of adjudicative fairness
finalized in a well-developed, efficient hearing process. Part II discusses the history of education
records and what FERPA seeks to protect. It also discusses campus sexual assault crimes and the
nature of confidentiality of education records within the FERPA landscape as they pertain to sexual
assault investigations. Section A discusses the history of FERPA, what constitutes the education
record and the tension existing between law enforcement caused by the education record and the
law enforcement records exception. Section B discusses the reasons Title IX was created and what
rights and freedoms it guarantees to college and university students. Section B also discusses the
role of FERPA and the nature of confidentiality in the education record, as well as Canadian and
British responses to student sexual assault
A.

FERPA and Confidentiality

Introduced by Rep. James L. Buckley (R – New York) in 1972 – on the heels of an
emerging Title IX – and signed into law by President Gerald Ford in 1974, FERPA was created to
protect student education records by penalizing institutions receiving federal funding with a threat
to revoke such funding if those institutions that released such records without the student’s (or
other authorized party’s) consent.16 FERPA allows the student and eligible parent or guardian to

15

Steven Mintz, Reimagining In Loco Parentis, INSIDE HIGHER ED (May 20, 2019), https://www.
insidehighered.com/blogs/higher-ed-gamma/reimagining-loco-parentis (noting that for the first 60 years of the
twentieth century, universities were given great deference to regulate the choices and moral lives of students, and the
courts by and large left universities alone).
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inspect and review the education record, request a correction to the record if deemed inaccurate or
misleading, and grant permission to the University to share the education record with another
party.17 FERPA also allows the University to disclose, without consent, various “directory” data,
although it must give the student and eligible parent or guardian reasonable time, notice, and
instructions to limit such disclosure. 18 Directory information may contain: student name, home
address, city and state; dates of attendance; honors, awards, and degrees attained; and participation
in officially recognized university activities, associations, and groups.19 FERPA is uniquely
American, as no single, national comprehensive statute governing student privacy exists in either
Canada or the UK.20
A student’s education record is a comprehensive record. It contains information related to
academic performance as well as information related to financial aid status, federal work study
status and employment history, medical information, and in some jurisdictions, records of
disciplinary significance – although this last category is still in dispute nationwide and arguably
the subject of a federal circuit court split.21 The answer to the question of what constitutes an

20 U.S.C. § 1232g (2013); Family Educational Rights and Privacy Act (FERPA), U.S. DEP’T OF EDUC. (Mar. 1,
2018), https://www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html.
16

17

Id. (providing certain exceptions for reasonable, interested parties or circumstances, such as an internal audit by
the Secretary of Education).
18

Id. Directory Information is locally construed and is not specifically defined in 20 U.S.C. § 1232g or 34 C.F.R.
Part 99. It is not unusual for “directory data” to be comprised differently from university to university.
19

Id.; see 34 C.F.R. § 99.37(d); see also Family Educational Rights and Privacy Act (Ferpa) Model Notice for
Directory Information, U.S. DEP'T OF EDUC. (Dec. 19, 2014),
https://www2.ed.gov/policy/gen/guid/fpco/ferpa/mndirectoryinfo.html.
20

Joey Levesque, Surveillance for Students: A Primer, UNIVERSITY OF BRITISH COLUMBIA (June 6, 2015),
https://digitaltattoo.ubc.ca/2015/06/06/surveillance-for-students-a-primer/ (describing the current state of provincial
law in Canada governing student data disclosure); See Freedom of Information and Protection of Privacy Act, Ch.
165, RSBC (1996) (Can.) (articulating a comprehensive set of privacy laws governing Canadian persons). Although
the UK does not have comprehensive analogue to FERPA, the Children Act of 1989, Education Act of 1996, and
Education Act of 2005 address the privacy of education records.
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education record is essentially, everything. As Congress did not articulate the elements of
personally identifying student information that comprises the education record, it has been up to
the University to decide what its contents should be and for the courts to approve or disapprove.
The law enforcement records exception is the basis for several lawsuits filed every year
related to FERPA violation claims.22 These records are disciplinary records created and maintained
by law enforcement for disciplinary purposes and not generally open to student inspection.23 If the
student-victim contacts law enforcement or if law enforcement observes a crime in progress, the
record remains a law enforcement record and is wholly outside the education record. However, if
that law enforcement entity shares the record with university officials or allows a university
department or entity to share or maintain the record, in most cases it becomes an education
record.24 This has led to various contradictory rulings throughout the country. 25 Some see the
disciplinary record as being wholly separate from the education record, while others see it as
worthy of the confidentiality that the education record classification provides, especially by those

21

Compare United States v. Miami Univ., 294 F.3d 797, 813 (6th Cir. 2002) (asserting that disciplinary records are
part of the education record and explaining that Congress’s intention was to establish as educational records those
disciplinary records created by law enforcement and distributed and maintained by a school official) see Red &
Black Publ'g Co. v. Bd. of Regents, 427 S.E.2d 257 (Ga. 1993) (holding that the Georgia State University’s student
court records were subject to the statutory open record's requirement and reversed the determination that the
proceedings were not subject to the open meeting statute). The Georgia Supreme Court ruling has yet to be affirmed
or rejected by the Eleventh Circuit.
22

FERPA for Faculty and Staff, C LEVELAND STATE UNIV. OFFICE OF GEN. COUNSEL (Dec. 2018), 2-3.
https://www.csuohio.edu/sites/default/files/FERPA_%20for_Faculty_and_Staff _Dec 2018. pdf.
Law enforcement records can be subject to states’ public record disclosure laws; FERPA General Guidance for
Students, DEP'T OF EDUC. (June 26, 2015), https://www2.ed.gov/policy/gen/guid/fpco/ferpa/students.html (providing
students with guidance regarding their rights under FERPA).
23

24

25

See generally Miami Univ., 294 F.3d 797.

Qayumi v. Duke Univ., No. 1:16-CV-1038, 2018 U.S. Dist. LEXIS 75172 at *2,*5 (M.D.N.C. 2018) (weighing
for the disclosure of police disciplinary records of students); Keerikkattil v. Hrabowski, No. WMN-13-2016, 2014
U.S. Dist. LEXIS 203268 at *6 (D. M.D. 2014) (weighing against the disclosure of police disciplinary records of
students citing FERPA privacy principles).
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more protective of students and the disciplinary record’s possible lifelong deleterious side effects
that may “follow” a student once he leaves the University.26
Whether the disciplinary record can be stripped of its confidential status or whether it must
remain safely under lock and key is a matter that vexes law enforcement. Campus police and other
proponents of a robust and efficient response to criminal sexual activity on campus argue that both
violent offenses and non-forcible sex offenses should be publicly prosecuted and not allowed to
fester behind the protective walls of a confidential hearing process that could take weeks to be
adjudicated.27 Student-victims have the right to choose whether to involve local law enforcement
in a sexual assault proceeding, as well as whether criminal charges are brought against the alleged
perpetrator.28 However, if these student-victims choose to seek a remedy only through the
University grievance procedure, law enforcement may, in essence, be shut out of the entire process,
and more, they would never know it. 29 If and when law enforcement became aware of the purported
crime and perpetrator after proceedings concluded, they would have been unable to have collected
the necessary physical evidence or witness statements necessary to prosecute the crime. 30 If there
is a serial student offender who chooses victims both on and off campus, law enforcement would
be a distinct disadvantage and unable to protect the public at large. However, this may all be

26

Doe v. Purdue Univ., 928 F.3d 652, 670 (7th Cir. 2019). See infra Section II.A.

27

20 U.S.C. § 1232g(b)(6)(A)-(B) (2013). A violent crime is defined as a commission or attempt to commit arson,
assault offenses, burglary, criminal homicide by manslaughter or murder, the destruction or vandalism of property,
kidnapping, robbery, and forcible sex offenses. See 34 C.F.R. § 99.39 (2017).
28

20 U.S.C. § 1232g(b)(6)(A) (2013).

Such “unreported” crimes or “statistical sampling” evidence of underreported crimes are not included statistics in
a Clery report because only crimes reported to campus or local law enforcement are part of this annual security
report (ASR); Jeanne Clery Act, 20 U.S.C. § 1092 (f) (2013).
29

30

Eliza Gray, Why Victims of Rape in College Don't Report to the Police, TIME (June 23,
2014), http://time.com/2905637/campus-rape-assault-prosecution/ (discussing the difficulty of forming effective
partnerships between victims and campus police and universities).
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overblown vexation. If a campus proceeding with the force of law is allowed to proceed
unencumbered, and if justice for the victim and protection for the public is paramount, then a
campus court will be more than adequate to administer justice.
As discussed above, education records are confidential documents which generally are
undisclosable by the University and unavailable to law enforcement under normal circumstances.
Certain exceptions are available and fall under one of two narrow provisions under FERPA: 1)
emergency or exigent situation exception, and 2) a court order.31 Under the FERPA emergency or
exigent situation exception, the Federal Bureau of Investigation (FBI) and Department of
Homeland Security (DHS) can obtain students’ education records in the interest of national
security as they did after 9/11. 32 Also, in cases where law enforcement or school officials believe
that the student is in imminent danger to himself or others, the University may release pertinent
parts of the education record. 33 This makes obtaining these confidential records difficult for law
enforcement to obtain. In some cases, an institution will not release a disciplinary record to law
enforcement without redacting student-identifying information or in some cases at all. 34
B.

Title IX, Campus Sexual Assault, and an International Perspective

Title IX is a federal civil rights law that prohibits discrimination on the basis of sex in any
federally funded education program or activity. 35 Because the Civil Rights Act of 1964 did not
31

See 20 U.S.C. § 1232g(b)(1)(J)(i) (2013).

32

20 U.S.C. § 1232g(j) (2013); see Addressing Emergencies on Campus, U.S. DEP’T OF EDUC. OFFICE OF FAMILY
(June 2011), https://rems.ed.gov/docs/ED_AddressingEmergenciesOnCampus.pdf.

POLICY COMPLIANCE
33

See 20 U.S.C. § 1232g(b)(1)(I) (2013).

34

See Krakauer v. State, 381 P.3d 524, 531 (Mont. 2016) (concluding that no amount of redaction can always
protect a student’s identity).
35

Jeremy Bauer-Wolf, 20 States Sue Education Department over Title IX Interpretation, HIGHER ED DIVE (Sept. 2,
2021), https://www.highereddive.com/news/20-states-sue-education-department-over-title-ix-interpretation/606029/
(describing the issues surrounding the lawsuit filed by twenty states attorneys general against President Biden’s
Department of Education related to interpretive guidance given by the agency in context of Biden’s executive order
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specifically prohibit sexual discrimination for employees of public educational institutions, and
also because the Act did not specifically designate sex as a protected class category, Congress, in
1972, created Title IX as a broad regulatory framework filling this gap and properly designating
sexual harassment and other forms of discrimination as sexual discrimination. 36 The principal
objective of Title IX is to avoid the use of federal money to support sex discrimination in education
programs and to provide individual citizens effective protection against those practices. Although
many regard Title IX as having applications mainly targeting athletic programs at secondary and
post-secondary institutions, Title IX applies, with a few specific exceptions, to all aspects of
federally funded education programs or activities. In addition to traditional educational institutions
such as colleges, universities, and elementary and secondary schools, Title IX also applies to any
education or training program operated by a recipient of federal financial assistance. 37 Title IX
created the Office of Civil Rights and the Department of Education, giving both enforcement
power to ensure compliance with the Act including sanctions against universities failing to
investigate and punish incidence of sexual assault whether they be between faculty, staff, or
students. Universities that take federal assistance have strict requirements for ensuring that
incidents are recorded, investigated, and adjudicated. 38

given his first day in office). Determining that Bostock v. Clayton Cnty., 140 S. Ct. 1731 (2020), applied to more
than Title VII, the DOE issued a public notice on June 16, 2021, stating that consistent with Bostock, discriminating
against gay and transgender individuals violates Title IX.
36

Section 703(a)(1), Civil Rights Act of 1964, Pub. L. No. 88-352, § 703(a)(1) (78 Stat.) 241, 255 (July 2, 1964).
Title IX applies to various forms of sexual discrimination: employment status, marital status, parental status, and
pregnancy status. It also applies to testing and admissions policies including those applying to university clubs,
organizations, and athletic programs.
37

20 U.S.C. § 1681(a)(1) (2012) (banning discrimination on the basis of sex in educational activities or programs
that receive federal funding); Overview of Title IX of the Education Amendments of 1972, DEP'T OF JUSTICE (Aug. 7,
2015), https://www.justice.gov/crt/fcs/TitleIX
SexDiscrimination#:~:text=Overview%20of%20Title%20IX%20of%20the%20Education%20Amendments%20of%
201972&text=Title%20IX%20is%20a%20comprehensive,funded%20education%20program%20or%20activity
(providing a summary of the laws and regulations under Title IX).
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As a point of distinction, it is important to note that neither the UK nor Canada have a

single comprehensive regulatory framework under which students are protected. 39 Because the UK
has no federal legislation similar to Title IX that requires the creation of a Title IX office, students
often do not know where to go on UK campuses to report incidence of sexual assault. 40 “Victims
are required to recount their trauma again, and again, and again” because there is seldom any
centralized intake and processing officer for aggregating and reporting student sexual assault
complaints, and each university has different protocols.41 And because uniform standards for
reporting and prosecuting perpetrators does not exist, many student rights advocates express that
most complaints are not even investigated. 42 Second, UK universities legally treat students as
witnesses in their own cases, rather than accusers, and this results in their exclusion from the
process, unable to dispute the testimony of their attacker.43 Third, when victims actually report the

U.S. Dep’t of Educ. Title IX Final Rule Overview, U.S. DEP’T OF EDUC. 2-3 (2020), https://www2.ed.
gov/about/offices/list/ocr/docs/titleix-overview.pdf. Recent revisions to Title IX include: 1) Narrowing the definition
of sexual assault under Title IX; 2) Limiting the obligation to investigate complaints only to conduct that occurred in
the school’s program or activity (and not to unrelated off campus conduct, except for campus housing to include: on
and off campus housing, sorority housing, and fraternity housing); 3) Mandatory response obligations of schools
(i.e., providing supportive measures); 4) A change to the standard for school liability; 4) More detailed grievance
procedures that will alter the way schools process and respond to complaints; 5) Hearings are optional, written
questions required (for K-12 Schools); 6) Schools may choose what standard of evidence to use (e.g. preponderance
of evidence standard or clear and convincing standard); and 7) Schools must offer both parties an appeal from a
determination regarding responsibility.
38

39

Mussen, supra note 12.

40

Id.; Alex Howlett, UK Universities Do Not Probe Bulk of Sexual Misconduct Reports, AL JAZEERA (Oct. 26,
2021), https://www.aljazeera.com/news/2021/10/26/uk-universities-fail-to-review-bulk-sexual-misconductcomplaints (reporting that recent investigative reports by the news agency revealed that most complaints go
uninvestigated). The article established through interviews and investigative findings that there is no national
regulation which compels universities to maintain uniform standards of student sexual assault reporting,
investigating, or adjudicating.
41

Howlett, supra note 40.

42

Id. (asserting that documents by the news agency showed that 1,403 incidents of sexual misconduct were reported
by 113 “responding” UK universities, and that only 487 of those 1,403 sexual misconduct complaints were fully
investigated).
43

Id.
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incidents of sexual assault to police, universities stepped in, telling the police they intended to
conduct an investigation and then those police investigations were subsequently dropped. 44
Finally, the compensation available to a prevailing victim is often times only a couple of thousand
British pounds, and those are for suits with analogues to U.S. cases where the compensation is
much, much greater.45
Canada, like the UK, does not have a national, comprehensive legislative framework
protecting students from sexual assault; rather, what exists is a patchwork of provincial and local
statutes designed to protect students and provide a reporting process for student victims of sexual
assault, with Ontario being the first, in 2016, with its Sexual Violence and Harassment Action
Plan.46 47 Only some of this legislation formalizes what schools need to offer students when they
address sexual violence. What flows from this lack of unifying governing architecture is confusion
on what best practices are required for receiving and processing student complaints.48 Exactly what
type of data are collected is inconsistent among institutions, as well as are investigation
requirements. Some institutions are not even aware of how many complaints are even made
annually.49
In contrast, Title IX requires specific data to be collected and specific and consistent
processes to be implemented among all American institutions in response to campus sexual assault.

44

Id.

45

Id.

46

Cadloff, supra note 12.

47

Sexual Violence and Harassment Action Plan Act (Supporting Survivors and Challenging Sexual Violence and
Harassment), S.O. 2016, c 2 (Can.).
48

Cadloff, supra note 12.

49

Id.
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Although certainly imperfect, there are fewer challenges in these matters among American
universities. The University has a responsibility to monitor and have constructive knowledge of
student behavior – including sexual behavior – so that it may investigate incidents of sexual assault,
date rape, stalking, and other intimate partner abuse, even those incidents which technically go
unreported. These types of reports usually involve third-party statements to directors of on-campus
housing and their student employees who are charged with monitoring various elements of student
behavior. Once the University “knows or should have reason to know” that any sexual crime may
have been committed, it must investigate, and this investigation does not involve local or campus
law enforcement unless the student-victim requests their involvement. 50 Most student-victims are
reluctant to report directly to the police, and reporting to the University allows a promise of
confidentiality unavailable to a police record. 51 Furthermore, victims should not be made to feel
that true justice means disclosing their identity and possibly even their sexual history in order to
avail themselves of true justice. The University is much better situated to investigate campus crime
and adjudicate the hearing while maintaining the student-victim’s confidentiality, a promise law
enforcement and a public criminal court hearing are unable to make.
Under the Final Rule, the University must investigate and follow certain enhanced
procedures. First, the academic institution must now notify all applicants for admission and
employment of the name or title, office address, e-mail address, and telephone number of the Title

The term “campus police” refers to the “law enforcement unit” of the University, which is a unit, officer, or
department of a school, consisting of commissioned police officers or non-commissioned security that is designated
by the school to enforce laws or refer any appropriate matter to authorities or maintain the security of the school.
Family Educational Rights and Privacy Act, supra note 16 (providing students with guidance regarding their rights
under FERPA). On the other hand, use of the term “local law enforcement” refers to authorities that are not
designated by the school to enforce laws, but instead are outside policing authorities; see Recent Revisions, supra
note 32.
50

51

20 U.S.C. § 1232g(b)(6)(A) (2013) (defining the limited release of disciplinary records in certain situations).
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IX Coordinator.52 Any staff, faculty member, or student may report sex discrimination, including
sexual harassment. As in the previous iteration of the rule, this individual may be a third-party who
did not witness conduct that could constitute sex discrimination or sexual harassment. 53 Therefore,
they may contact the Title IX Coordinator in person, by mail, by telephone, by e-mail, or by any
other means that results in the Title IX Coordinator receiving the person’s verbal or written
report.54
Second, the University, via the Coordinator, must respond promptly and deliberately,
offering “supportive measures” to the “complainant.”55 These conversations are confidential, and
it is the victim’s decision whether or not to file a formal complaint. 56 The institution must follow
a grievance process that complies with the Final Rule before the imposition of any disciplinary
sanctions or other actions that are not supportive measures, against a respondent. 57 Institutions are
warned not to restrict Constitutional guarantees such as protections of the first amendment, fifth
amendment, and fourteenth amendment, and the institution should also clearly prescribe an appeals
process.58
Third, the adjudication process must render a remedy if the respondent is found
responsible, and it must be designed to maintain the complainant’s equal access to education and

Summary of Major Provisions of the Department of Education’s Title IX Final Rule, DEP’T OF EDUC. 1-9 (May 1,
2020), https://www2.ed.gov/about/offices/list/ocr/docs/titleix-summary.pdf.
52

53

Id. at 2-3.

54

Id.

55

Id. at 3-4.

56

Id. at 4-6.

57

Id. at 8.

Summary of Major Provisions of the Department of Education’s Title IX Final Rule, DEP’T OF EDUC. at 8-9 (May
1, 2020), https://www2.ed.gov/about/offices/list/ocr/docs/titleix-summary.pdf (discussing the change in the
evidentiary burden a university Title IX office must declare in advance of all proceedings).
58
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may include the same individualized services described in the Final Rule as supportive measures;
however, remedies need not be non-disciplinary or non-punitive and need not avoid burdening the
respondent.59 Further, the institution must require objective evaluation of all relevant evidence and
avoid credibility determinations based on a person’s status as a complainant, respondent, or
witness.60
II.

FERPA AND TITLE IX – PARALLEL MISSION BUT COMPETING GOALS
FERPA and Title IX enshrine important policy goals. Those responsible for implementing

these protective doctrines are faced with pressures both from within and without. While FERPA
and Title IX protect students in general and student-victims in particular from unsolicited
intrusions by law enforcement, FERPA and Title IX face opposing missions in both operative
theory and statutory text. If law enforcement is to effectively investigate and prosecute campus
sexual assault, it must overcome obstacles presented by each protective doctrine. And if those
protective doctrines are to truly work as designed – to aid law enforcement’s efforts without
compromising student privacy – they will have to be modified to fit the very situations they are
designed to protect.61
Part III discusses the oppositional theories and rules presented by FERPA and Title IX in
a typical sexual assault scenario. Section A discusses the nature of the formal hearing process a
sexual assault case may traverse as well as the conflict that arises when Title IX requires that

59

Id. at 9.

60

Id.; “victim” and “perpetrator” are terms that are avoided in the Final Rule.

61

Inherent in every regulation is the implied authority to regulate the class of individuals or parties the legislation
was created to regulate, as well as punish those who violate the statutory language. Law Enforcement serves this
end. If FERPA and Title IX exist to protect student records and to provide equal access to education free from
sexual harassment, then police are needed to enforce the very laws whose violations brings these matters to the
attention of college and university authorities.
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parties have access to information in the education record that FERPA restricts. Section B
discusses what limited information is counterintuitively unavailable to law enforcement within the
scope of FERPA and Title IX’s present posture. Section B also discusses how campus police
departments are uniquely situated to provide special assistance to campus Title IX offices. Section
C discusses statutory law and case law that have a direct affect upon law enforcements efforts to
gain access to disciplinary records. Section D discusses reasons for and against a permissive view
of law enforcement’s access to those records, and Section E discusses the negative budget
implication resulting from Title IX litigation
A.

Conflict at the Intersection of FERPA and Title IX

The University, acting in the best interest of the student, will most likely not be able to
avoid a conflict created by the intersection of FERPA and Title IX after finding a violation of Title
IX has occurred. The following scenario offers a typical path a case may follow resulting in such
a conflict between these two protective doctrines. First, a student makes a claim of sexual
harassment.62 Second, the University, based upon the Final Rule and its own established board and
disciplinary policies, makes an intake record. 63 Third, the grievance process begins with an

62

Harassment now constitutes the following definition under Title IX: Any instance of quid pro quo harassment by
a school's employee; any unwelcome conduct that a reasonable person would find so severe, pervasive, and
objectively offensive that it denies a person equal educational access; any instance of sexual assault (as defined in
the Clery Act), dating violence, domestic violence, or stalking as defined in the Violence Against Women Act
(VAWA). 34 C.F.R. §§ 106.44(a), 106.30 (2020). According to the recent rule, anyone who knows or should have
reason to know that the nature of observed conduct may constitute sexual harassment may report. The University
will treat all reports of these claims similarly without instituting a hierarchy, i.e., prioritizing the claim of an alleged
victim above a claim of a third-party who may have witnessed such behavior which may qualify as sexual
harassment. Formal complaints alleging any type of sexual harassment, as defined in § 106.30, must be handled
under a process designed to reliably determine the facts surrounding each allegation so that recipients provide
remedies to victims subjected to that serious misconduct. Schools may choose what standard of evidence to use
(e.g., preponderance of evidence versus clear and convincing) and must apply the same standard to all cases. 20
U.S.C. § 1681 (1976).
63

See 34 C.F.R. § 106.45(b)(7)(i) (2020) (ensuring the role of decision-maker, investigator, and Title IX
Coordinator is not the same person – i.e., no “single investigator models”). Before this revision, one individual,
usually the Title IX Coordinator, could take the complaint, investigate the allegation, and administer the finding.
Now three different staff are needed to lawfully administer the rule. See also Sarah Brown, Life Inside the Title IX
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investigation that quickly reveals circumstances and events indicating that sexual assault has likely
occurred. Fourth, the investigation concludes in a live hearing with cross-examination of parties
and witnesses.64 Next, the adjudicator, upon weighing witness testimony and facts presented,
determines whether there is clear and convincing evidence (or, by a preponderance of the evidence)
that the student-complainant was sexually assaulted. Finally, the adjudicator acts to impose
sanctions on the perpetrator. 65 This entire scenario and hearing process as described would have
been conducted in private and will remain confidential. 66
At this point, the parents and student-victim make an appointment with the Title IX
coordinator. They demand to know if the adjudicator imposed sanctions on the perpetrator, and if
so, what they are. The Coordinator wants to disclose this information because they feel as though
the parents have a right to know after everything the perpetrator and grievance process put their
child through. However, the Coordinator cannot disclose this information because the hearing and
adjudication process is confidential according to FERPA,67 and court precedent requires that the
perpetrator’s new disciplinary findings be subsumed with the academic record into one

Pressure Cooker, CHRONICLE OF HIGHER EDUCATION (Sept. 5, 2019) (“Nationwide, the administrators who are in
charge of dealing with campus sexual assault and harassment are turning over fast. Many universities have had
three, four, or even five different Title IX coordinators in the recent era of heightened enforcement, which began
eight years ago. Two-thirds of Title IX coordinators say they have been in their jobs for fewer than three years,
according to a 2018 survey by the Association of Title IX Administrators, or ATIXA, the field’s national
membership group. One-fifth have held their positions for less than a year.”).
64

34 C.F.R. § 106.45 (2020); this is a new addition in the rule. Advisers (who may be attorneys) are present and
may question the complainant and respondent, hopefully under the watchful eye of a trained and experienced
adjudicator.
65

34 C.F.R. § 106.45(b)(1)(vi) (2020).

Howlett, supra note 40; Summary of Major Provisions of the Department of Education’s Title IX Final Rule,
supra note 52.
66

67

See generally 20 U.S.C § 1232g (2013).
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comprehensive education record. 68 However, the Final Rule provides that following the final
hearing or adjudicative proceeding in the campus sexual assault grievance process, the
complainant and alleged perpetrator are both notified of the following: 1) whether the complaint
was found to be credible; 2) whether an incident of sexual assault occurred; 3) if a sexual assault
was deemed to have occurred, whether sanctions are to be imposed on the perpetrator; 4) if a sexual
assault was deemed not to have occurred, then a written notice of dismissal; and 5) in either case,
the University must offer a notice of appeal. 69 The obvious conflict here now prompts the following
question, “What should the Title IX Coordinator tell the family now that the rules are seemingly
in opposition?”
One day before President George W. Bush took office on January 20, 2001, the U.S.
Department of Education (DOE), Office for Civil Rights (OCR), issued a publication entitled,
Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Other Third Parties.70 This publication clearly states that Title IX requires (under both
old and new versions) the disclosure factors outlined above. However, this requirement places
Title IX requirements in opposition to the education record FERPA protects. In 2011, the DOE
distributed a Dear Colleague letter (which was advisory only and did not have the force of law),
and in it the OCR specifically stated that disclosing the facts surrounding the administrative
findings of the hearing to the victim did not violate FERPA.71 The Final Rule definitively requires

68

See Miami Univ., 294 F.3d at 813.

Summary of Major Provisions of the Department of Education’s Title IX Final Rule, DEP’T OF EDUC. 1-9 (May 1,
2020), supra note 52.
69

70

Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third
Parties, OFFICE OF CIVIL RIGHTS (January 19, 2001), https://www2.ed.gov/about/offices/list/ocr/docs /shguide.html.
71

OFFICE OF CIVIL RIGHTS (April 4, 2011), https://www2.ed.gov/about/offices/list/ocr/letters/ colleague201104.html.
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the University to disclose such details to both parties. 72 However, the University may not reveal
any additional details regarding the perpetrator’s behavior toward other alleged victims, whether
hearings will be conducted, or whether sanctions were or will be imposed. 73 It is possible that a
perpetrator could be a multiple offender, involved in more than one investigation simultaneously,
and that their victims would never know. In a criminal proceeding outside the University, this
would be public. How can an adjudication process limit access of information and administer
justice at the same time?
Before the Final Rule, the DOE noted that in instances where FERPA rules would
seemingly preclude disclosure of the education record for the purposes of meeting Title IX
disclosure requirements, Title IX would overcome FERPA objections in the interest of protecting
the victim of sexual harassment and related crimes.74 There are neither court holdings nor
comments in the Final Rule regarding the prioritization of protective doctrines in a similar instance
described in the Dear Colleague letter,75 and the political posture of the DOE under the Trump
administration confirmed a similar conclusion.76 While the Final Rule provides that all parties have

Summary of Major Provisions of the Department of Education’s Title IX Final Rule, DEP’T OF EDUC. 1-9 (May 1,
2020).
72

73

Id.

74

Id. at 13.

75

Various documents and memoranda from the DOE suggest that the Title IX grievance process is only effective
when all facts relevant to the investigation and hearing are known to all parties, the investigator, and the Title IX
Coordinator.
See also Robby Soave, Joe Biden Has Vowed to Undue Betsy DeVos’s Title IX Reforms. Can He? REASON (Nov.
11, 2020), https://reason.com/2020/11/11/joe-biden-title-ix-betsy-devos-me-too-education/. Soave asserts that then
President-elect Biden was heavily involved in the Obama administration’s efforts in the previous version of Title IX
which expanded protections for victims and arguably weakened due process protections for alleged perpetrators.
Further, Soave quotes an earlier interview with Secretary DeVos where she commented on how a then-hypothetical
Biden administration would approach the new, Final Rule, “I can't even imagine what new or positive thing he
would bring to all of these issues.” Finally, Soave asserts that even if a Biden administration signals to university
administrators that he will ignore or not enforce certain provisions of the Final Rule, it would not preclude a student
from suing a university for violating it.
76
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equal access to information for the administrative hearing, FERPA can create obstacles for
university administrators, staff, faculty, and others involved in this process, as FERPA does not
create a right-to-know provision or exception for any of these groups unless they have a “legitimate
educational interest.”77
With a change in administration since this Note was begun, Title IX continues to be awash
in confusion and conflict as this Note is finalized in December of 2021. The U.S. Department of
Education Assistant Secretary for Civil Rights in the Obama administration, Catherine E. Lhamon,
has again been confirmed to the same office under President Biden. After months of political
wrangling between the House and Senate, Assistant Secretary Lhamon returns to office with a goal
to begin a new Title IX Rulemaking making session a month earlier than previously announced. 78

77

See Robert Shibley, Time to Call the Cops: Title IX Has Failed Campus Sexual Assault, TIME (Dec. 1, 2014),
http://time.com/3612667/campus-sexual-assault-uva-rape-title-ix/ (arguing that the Title IX system fails both
victims and the accused in campus sexual assault cases). See also 34 C.F.R. § 99.31(a)(1) (2020). FERPA and
related regulations do not define what constitutes a legitimate educational interest. Supra note 18, at 3. Instead, the
educational institution itself must define it. Teachers and other school officials could presumably have some
legitimate educational interest in the disciplinary records of students whose conduct could pose safety risks or risks
to the well-being of themselves or other students.
U.S. DEP’T OF EDUC., STATEMENT BY U.S. DEPARTMENT OF EDUCATION ASSISTANT SECRETARY FOR CIVIL
RIGHTS CATHERINE E. LHAMON ON TITLE IX UPDATE IN FALL 2021 UNIFIED AGENDA AND REGULATORY PLAN (Dec.
10, 2021), https://www.ed.gov/news/press-releases/statement-us-department-education-assistant-secretary-officecivil-rights-catherine-lhamon-title-ix-update-fall-2021-unified-agenda-and-regulatory-plan. A brief but
oversimplified history of events is helpful:
1) 2009-2017 – Obama Era – Secretary Arne Duncan, “Dear Colleague Letter”
2) 2017-2021 – Trump Era - Secretary of Education Betsy DeVos – Final Rule promulgated
3) 2021-present – Biden Era - Secretary of Education Miguel Cardona – New Final Rule proposed
a) March 8, 2021. Biden Executive Order directing the DOE to review its Campus Adjudication Rule and
consider “suspending, revising, or rescinding” the rule, along with directive to “issue new guidance.”
b) April 6, 2021. Office for Civil Rights (OCR) publishes public letter in response, announcing that it
“anticipates publishing in the Federal Register a notice of proposed rulemaking to amend the Department’s
Title IX regulations.”
c) June 7-11, 2021. Public Hearings on Title IX held. The Doe received over 15,000 written comments.
https://www.insidehighered.com/news/2021/06/08/department-education-begins-title-ix-public-hearings
d) July 2021. U.S. DOE, OCR issued Questions and Answers on the Title IX Regulations on Sexual
Harassment, which clarified how OCR interprets schools’ existing obligations under the Title IX regulations
that went into effect Aug. 14, 2020.
e) September 24, 2021. Fifty-nine House Members sent a letter to Sec. Cardona & Acting OCR Dir. Suzanne
Goldberg urging the DOE to issue changes to Trump Administration Title IX rules October 2020. The DOE
had previously scheduled their release for May 2022 for a new final rule scheduled for Feb 2024
78
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With several lawsuits pending since Secretary Cardona was confirmed, over twenty states’
attorneys general have sought to block recent interpretative guidance regarding sexual and gender
equity, adding fuel to the already contentious Title IX debate. 79 Interpretive relief to the University
and their Title IX coordinators will most likely not be delivered anytime soon, as the Final Rule
remains law while a new lengthy rulemaking process begins.80
B.

The Law Enforcement Dilemma

While the provisions of Title IX protect students from discrimination based on sex, FERPA
protects the comprehensive education record from intrusion and manipulation based on principles
of privacy and confidentiality. 81 FERPA protects the whole education record including both
academic and disciplinary information, but FERPA itself does not require that the University
actually keep certain, prescribed records. 82 Additionally, these records must be maintained by the
University to qualify as an education record. 83 Records created and independently maintained by

f) October 20, 2021. Asst. Sec. Lhamon confirmed by Senate to Asst. Secretary for the Office of Civil Rights.
Announces and confirms new rulemaking, which is schedule for April 2022.
g) June 23, 2022. The DOE released proposed changes to Title IX Regulations. Invites public comment until
Sept. 12, 2022.
79

David Acevedo, To Combat the New Title IX, 20 States File Suit, NATIONAL ASSOCIATION OF SCHOLARS (Sept. 7,
2021), https://www.nas.org/blogs/article/to-combat-the-new-title-ix-20-states-file-suit. Twenty states filed suit over
the DOE’s June interpretation of Title IX. The group, led by Tennessee, alleges that the DOE’s interpretation runs
afoul of federal law, regulatory processes, and the Constitution. To prevent the latest interpretation memo by Sec.
Cardona, instructing universities to interpret the Court’s Bostock decision as applicable under Title IX to students
facing discrimination for sexual orientation and gender identity, states moved for an emergency injunction
forbidding implementation.
80

Candice Jackson, Update on Upcoming Title IX Regulations, MONDAQ (Dec. 16, 2021),
https://www.mondaq.com/unitedstates/discrimination-disability-sexual-harassment/1142482/update-on-upcomingtitle-ix-regulations.
81

See generally 20 U.S.C. § 1232g (2013).

82

See 20 U.S.C. § 1232g(b)(1)(J)(i) (2013) (maintaining that under FERPA, a school is not generally required to
maintain particular education records or education records that contain specific information. Rather, a school is
required to provide certain privacy protections for those education records that it does maintain).
83

20 U.S.C. § 1232g(b)(4)(A) (2013).
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law enforcement do not qualify as education records.84 Also not covered under the term, “education
record,” is directory information; records maintained by one person, such as a professor’s or
teaching assistant’s notes on a student’s academic progress; student employment record if
employed by the university and created in the regular course of business; psychological,
psychiatric, and medical records of a student eighteen or older; records created after a student has
graduated; or the grades of peer-graded papers.85
The tension between FERPA and Title IX is further felt by law enforcement as FERPA
creates no exception for law enforcement. Law enforcement is not simply allowed to enter the
student-victim or perpetrator’s education record for details which may help them prosecute the
associated crime. 86 Blocking law enforcement’s ability to view and act upon the disciplinary
elements contained in the education record could have a direct effect on the University’s ability to
prove it is maintaining equal access to education, especially if the University is located in a rural
area without a dedicated campus police force, of if the campus police force has limited resources. 87
Although restricting law enforcement’s inspection of the disciplinary elements of the education
record is considered a matter of settled judicial precedent, 88 a minority of universities continue to

84

20 U.S.C. § 1232g(a)(4)(B)(ii) (2013).

85

See Owasso Indep. Sch. Dist., No. I-011 v. Falvo, 534 U.S. 426 (2002) (holding that the school-class practice
called peer grading does not violate FERPA).
86

See Miami Univ., 294 F.3d at 812-13.

87

This is almost unheard of as most colleges and universities have campus police forces. As of 2015, 44 states
required them by statute. See Libby Nelson, Why Nearly All Colleges Have an Armed Police Force, VOX (July 29,
2015), https://www.vox.com/2015/7/29/9069841/university-of-cincinnati-police. Campus police emerged in the
1960s as a response to protests, and college and university administration believed that having police permanently
on campus would keep them from being “seen as an invading army.” See also Melinda Anderson, The Rise of Law
Enforcement on College Campus, THE ATLANTIC (Sept. 28, 2015), https://www.theatlantic.com/education
/archive/2015/09/college-campus-policing/407659. Over 4,000 police forces exist on American college and
university campuses.
88

See Miami Univ., 294 F.3d at 813.
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give open access to law enforcement in the interest of justice and satisfying the enforcement
requirements encouraged by Title IX. 89
Exceptions to FERPA may still exist under a limited, permissive standard afforded to
crimes of violence. 90 If, after a formal Title IX hearing, a student is found to have committed a
violent crime or non-forcible sex offense, the University may issue a public notice disclosing the
name of the perpetrator, and the final determination and sanction imposed. Law Enforcement
would not be able to get any other information as the details of the hearing would be unavailable
to them, although they would now have probable cause to begin their own investigation, giving
the prosecutor the characteristic methods and tools of discovery common to criminal
investigations.91 One such tool is a subpoena.
A subpoena or judicial order can always overcome FERPA privacy guarantees if it survives
a balancing test upon a university’s direct motion to modify or quash it.92 If a student, notified of

89

See Lynn M. Daggett, Book 'Em?: Navigating Student Privacy, Disability, and Civil Rights and School Safety in
the Context of School-Police Cooperation, 45 URB. LAW. 203, 206 (2013) (exploring the prosecution of crimes by
students as opposed to investigations by universities). Unfettered or “blanket” access is more common among
Colleges and Universities located in rural areas without dedicated campus law enforcement or among institutions
where dedicated law enforcement is small and has fewer resources. See also Brett A. Sokolow, 10 Ways to Address
the Relationship Between Title IX and Campus Police, ATIXA (2015), https://cdn.atixa.org/websitemedia/atixa.org/wp-content/uploads/2015/11/12193526/10-Ways-to-Address-the-Relationship-Between-Title-IXand-Campus-Police-by-ATIXA.pdf. Critics also argue that campus police often serve two contradictory roles: as
after-hours intake specialists (a common role among campus police officers while the Title IX office is closed)
receiving sexual harassment and assault complaints which get funneled to the Title IX office, while simultaneously
serving as forum law enforcement which enables them to funnel complaints directly to themselves.
90

Emma B. Bolla, The Assault on Campus Assault: The Conflicts Between Local Law Enforcement, FERPA, and
Title IX, 60 B.C. L. REV. 1379, 1392-93 (2019).
91

See 20 U.S.C. § 1232g(b)(6)(A)-(B) (2013) (explaining the permissive disclosure standard). FERPA clearly
provides that it does not prohibit postsecondary institutions in any way from releasing these final results. See supra
note 19. A violent crime is defined to include arson, assault offenses, burglary, criminal homicide by manslaughter
or murder, the destruction or vandalism of property, kidnaping, robbery, and forcible sex offenses. 34 C.F.R. § 99.39
(2020). The disclosure may only occur if the disciplinary proceeding related to a violent crime or non-forcible sex
offense, and if through that proceeding, the alleged perpetrator was found to have committed the alleged offense. 20
U.S.C. § 1232g(b)(6)(A); 34 C.F.R. § 99.39. The disclosure may not include the name of third parties, witnesses, or
the victim without prior consent, and does not include the contents of the proceedings. 20 U.S.C. § 1232g(b)(6)(A);
34 C.F.R. § 99.39.
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a pending subpoena, desires to prevent disclosure, he must seek a protective order or, like a
university, an order modifying or quashing the subpoena.93 FERPA does not require the University
to oppose production of a student’s records on their behalf or to seek to obtain a judicial order
before complying with a validly issued subpoena. 94 Additionally, the University will have been
deemed to have complied with FERPA and the subpoena or order of the court if it: 1) verified the
validity of the subpoena or order; 2) if the University made a reasonable effort to give notice to
the student; and then 3) complied with the subpoena in the ordinary course.95
If police suspect a particular individual may be perpetrator – and this could occur if the
student-victim directly asked for police assistance, or if police caught the perpetrator in the act 96 –
the subpoena remains law enforcement’s sole mechanism of entry into the education record. 97 And
this presupposes that law enforcement is even aware that there is accusation of an unlawful act for
which it should seek a subpoena in the first place. This is, however, unless law enforcement
becomes aware of a third-party-request for the disciplinary elements of the education record
through a Freedom of Information Request (FOIA) or other state-specific public-records request
that may be available. 98 In order to avoid a conflict of laws, public records requests made through
existing state and federal laws generally articulate clearly written provisions disallowing disclosure

92

DeFeo v. McAboy, 260 F. Supp. 2d 790, 793 (E.D. Mo. 2003); see Victory Outreach Ctr. v. Phila., 233 F.R.D.
419, 420 (E.D. Pa. 2005) fn. 1.
93

Victory Outreach Ctr. at 420.

94

20 U.S.C. § 1232g(b)(2)(A) (2013) (stating that written consent is an alternative to subpoena).

95

20 U.S.C. § 1232g(b)(2)(B) (2013); 20 U.S.C. § 1232g(b)(2)(A) (2013); 34 C.F.R. § 99.31(a) (2020).

96

34 C.F.R. § 668.46(b)(11)(ii)(C)(1)-(2) (2020).

97

20 U.S.C. § 1232g(b)(2)(B) (2013) unless the emergency exception applies under (b)(1)(J)(i) (2013).

Red & Black Publ'g Co. v. Bd. of Regents, 427 S.E.2d 257 (Ga. 1993) (holding that the Georgia State University’s
student court records were subject to the statutory open record's requirement and reversed the determination that the
proceedings were not subject to the open meeting statute).
98
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if other federal statutes preclude such disclosure. 99 Whether public records requests for campus
police records constitute an element of the education record remains an area of frequent discussion
and litigation.100 This conflict between FERPA’s guarantees and law enforcement’s duty to
investigate crime could be ameliorated through the installation of a campus Title IX court. Policies
and procures could be established to harmonize this relationship and put both the University and
campus law enforcement on the same side of protecting students and meeting the legal
requirements of Title IX.
Whether police can better investigate sexual assault crimes is not really the relevant
question because Title IX has already charged the University with keeping the institution of higher
education free from sexual crimes. 101 Campus sex crimes should be punished, and students’
educational records should be kept confidential. But campus law enforcement should not be left
outside of the process. Campus law enforcement may have once existed to non-violently quell
radical protests on campus,102 but today their function is different. A tension arises when law
enforcement seeks to learn details of a disciplinary hearing but is not allowed to participate. If
later, law enforcement learns of an incident that may have been mitigated or even prevented if
allowed to view information they sought in order to make their own independent determination
whether an investigation is appropriate, then what becomes the remedy when harm is caused to
another party or student themselves?

99

See Miami Univ., 294 F.3d at 805; see also Red & Black, 427 S.E.2d at 850.

100

Bauer v. Kincaid, 759 F. Supp. 575 (W.D. Mo. 1991).

101

See generally 20 U.S.C. § 1681(a) (1976).

102

Nelson, supra note 87.
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In theory, because of the discrete nature of a campus community, campus law enforcement

is advantageously situated to know the needs of the student community better than outside law
enforcement.103 Also in theory, these officers already serve the Title IX office by ensuring that
sexual assaults reported to them and the ones they observe are prosecuted. There should be carvedout personnel, a special unit of campus law enforcement that can directly serve the Title IX office
and serve as the primary investigative arm, as they are better trained and better equipped to conduct
investigations.104 Again, all of these activities would be under seal and kept confidential. If the
University wrongly dismissed the claim, the victim could ask the institution to prosecute the
student under its code of conduct or pursue a civil case under seal outside of the institution.105 We
provide such seals for minor children and other vulnerable populations. 106 We should do this for
university students. Thus, timetables from the intake of the complaint to adjudication must be short
in order to protect the public interest. To do anything less is against public policy. An all or nothing
approach simply will not work any longer.

103

Anderson, supra note 87 (articulating that the numbers of campus officers have continued to expand as have their
responsibilities).
104

34 C.F.R. § 106.45(b)(7)(i) (2020).

105

34 C.F.R. § 106.45(b)(3)(i) (2020). If the allegations in a formal complaint do not meet the definition of sexual
harassment in the Final Rule or did not occur in the school’s education program or activity against a person in the
United States, the Final Rule clarifies that the school must dismiss such allegations for purposes of Title IX but may
still address the allegations in any manner the school deems appropriate under the school’s own code of conduct.
There is no reason a college or university could not empower its Title IX court to administer hearings of a general
disciplinary nature.
106

See Jennings v. Univ. of N.C. at Chapel Hill, 340 F. Supp. 2d 679, 683 (M.D.N.C. 2004) (discussing relevance of
expectation of privacy to decision on motion to seal); Contra United States v. Hubbard, 650 F.2d 293 (D.C. Cir.
1980) (holding, the court articulated five factors weighing against the presumption of sealing documents in
opposition to the public interest: (1) such orders should have been accompanied by an explanation of what factors
entered into the decision; (2) the purposes of public access only modestly served by the decision, and 3) no previous
access weighed in favor of the access granted; (4) the documents should have been returned to the church or
forfeiture proceedings should have been initiated immediately: (5) the proper balance between the public's interest in
the documents and the defendants' privacy interest was not struck because the documents were introduced by the
defendants for the sole purpose of demonstrating the unlawfulness of the search and seizure).
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C.

Court Holdings Defining Law Enforcement Access

Do disciplinary records constitute education records or campus police records? The U.S.
Supreme Court has ruled only twice on FERPA matters and only to matters unrelated to this
question, and where federal courts have weighed in on this question, they have split. 107 Although
FERPA specifically states that records created and maintained by campus police do not constitute
the education record, 108 as analyzed above, they may be become available to the public through a
request of public records.109 However, in 1991, the U.S. District Court for the Western District of
Missouri decided Bauer v. Kincaid, which held that the campus “incident” investigation reports of
defendant board of regents, et al., were records of a public governmental body and subject to
disclosure under Missouri’s Sunshine Law, and that they were not educational records. 110
Analyzing the meaning of the plain statutory language, the court concluded that the statute’s
exemption for law enforcement records demonstrates that law enforcement records are not
considered in the same category as educational records.111 However, two years later in 1993, the
Ohio Supreme Court ruled in State ex rel. Miami Student v. Miami University, holding that the
student newspaper had a right to student disciplinary records pursuant to the Ohio Public Records

107

Gonzaga Univ. v. Doe, 536 U.S. 273 (2002).

108

See Miami Univ., 294 F.3d at 813.

109

Christopher C. Schwarz, Note, Are Student-Athletes Alleged of Sex-Crimes Granted Educational Privacy
Protections? FERPA's Misinterpretation by Academic Institutions, 14 OHIO ST. J. CRIM. L. 809, 819 (2017) (arguing
that universities wrongly use FERPA to protect student athletes accused of sexual assault).
See Bauer, 759 F. Supp. at 594; cf. Bolla, supra note 90 at 1399 (adding that the Supreme Court “found that
FERPA did not protect campus police records despite the fact that they had been released to the university.”)
(emphasis added).
110

111

See Bauer, 759 F. Supp. at 591.
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Act.112 The court concluded that the records were not academic in nature and, thus, were not
exempt from disclosure under FERPA.113
The subject of a potential circuit split followed closely in 1997 when the Sixth Circuit
overruled Miami Student with its ruling in U.S. v. Miami University, when it held under similar
circumstances, that a plaintiff student newspaper did not have a right to student disciplinary
records, concluding that disciplinary records were “education records” and “releasing such records
and the personally identifiable information contained therein” violated FERPA. 114 The Eleventh
Circuit has yet to weigh in on a similar case decided in 1993. In, Red & Black Pub. Co., Inc. v.
Board of Regents, the Georgia Supreme Court – like the Ohio Supreme Court – held that the
student newspaper at the University of Georgia had a right to the records of disciplinary hearings
under the Georgia Open Records Act. 115 The court stated that FERPA protections could not be
triggered because the trial court had ordered the University to comply, and such a judicial order
releases the University of any liability, if any liability had even existed in the first place. 116

112

State ex rel. Miami Student v. Miami Univ., 680 N.E.2d 956, 959 (Ohio 1997); Ohio Rev. Code Ann. § 149.43
(2019).
See Miami Student, 680 N.E.2d at 959. In Justice Cook’s dissent he stated that he would have gone even further,
concluding that in the observed report he would have compelled disclosure of additional redacted portions that
would not have revealed the age and sex of the student, the general location of the incident, any description of the
student's conduct leading to the disciplinary violation, and the severity of the sanction imposed.
113

114

See United States v. Miami Univ., 294 F.3d 797, 820 (6th Cir. 2002).

See generally Red & Black Publ’g Co. v. Bd. Of Regents, 427 S.E.2d 257 (Ga. 1993); Ga. Code Ann. § 50-18-70
(2012). See also, DTH Media Corp. v. Folt, 841 S.E.2d 251 (N.C. 2020). In this recent case, the North Carolina
Supreme Court, by a 4-3 majority, ordered the names of sexual assault perpetrators (both students and faculty)
released by the University of North Carolina to comply with the state’s public record laws. This could bring this
matter before the Fourth Circuit.
115

See Red & Black, 427 S.E.2d at 261. The court states it had serious questions “whether the Buckley Amendment
[FERPA] even applied to the exemptions argued by the defendants since the Buckley Amendment does not prohibit
disclosure of records.” (citing, Student Bar Assn. Bd. of Governors v. Byrd, 239 S.E.2d 415, 419 (N.C. 1977), the
court stated that the Buckley Amendment provided for the withholding of federal funds for institutions that have a
policy or practice of permitting the [careless] release of educational records); see also, generally BRV, Inc. v.
Superior Court, 49 Cal. Rptr. 3d 519 (Cal. Ct. App. 2006). California has attempted to promulgate legislation to
116
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D.

Justification for Law Enforcement Access and Reasons to Limit It

Whether FERPA protects disciplinary records as part of the education record seems
tenuously situated for the time being, yet the obstacles for law enforcement access remain a
reality.117 Proponents assert that allowing law enforcement unfettered access to such records
promotes sound public policy and the general safety and welfare of campus occupants, especially
when disciplinary records contain evidence that an incident involves the commission of a violent
sex crime. Likewise, some argue that the immediate interests of the victim may not always serve
the interest of the community at large. If there is a serial offender of whom law enforcement is
aware, but law enforcement is unable to link certain acts of this offender to incidents of which the
University is aware, then that could potentially be a tragedy. Something must be done to bridge
this prohibition of communication between the University and law enforcement. This arguably
perpetuates injustice by indirectly protecting the perpetrator though a confidential education
record.
Additional arguments abound. First, FERPA should not protect disciplinary records
because they are not academically or financial aid related, and FERPA does not exist to protect
them.118 Second, because the education record has been held by both the Ohio and Georgia
Supreme Courts to not include disciplinary elements, they then are subject to release through
public records requests. 119 Third, because campus crimes involving the commission of sexual

keep the state out of conflict with FERPA, but after examination, the deconfliction principles maintained in the code
is not fully determinative; conflicts remain.
117

See generally Miami Univ., 294 F.3d at 819.

118

See Miami Univ., 294 F.3d at 813.

119

See Schwarz, supra note 109, at 828 (explaining that amendments to FERPA, which generally promote
disclosure could benefit students in various ways, including benefitting the investigations of criminal conduct, such
as sexual assault charges); see also Red & Black, 427 S.E.2d at 261 (finding that “education records” must refer to
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harassment and sexual assault indicate a threat to students and may impinge of freedom of access
under Title IX, such records should be available to law enforcement under FERPA’s emergency
exception.120 Finally, FERPA’s permissive standard allows colleges and universities the latitude
to disclose disciplinary records and the final results of disciplinary hearings in the interest of public
safety when there is a finding of guilt. 121
Advocates of a barrier between student privacy and unfettered law enforcement access to
disciplinary records point directly to the Sixth Circuit and its precedential ruling in Miami Student.
In that decision, the Sixth Circuit held that disciplinary records are indeed part of the education
record by virtue of the fact they are contained in the very record the statute was designed to protect,
and disclosing such records would cause irreparable harm to the public interest. 122 Also, FERPA
itself is a comprehensive record containing express protections against unauthorized disclosure of
confidential student data with authorized disclosure limited to a few specific situations.123 The
Sixth Circuit’s holding is clear, as are the exceptions for emergency disclosure. Further, the
emergency provision is FERPA is left for the University and not the campus police to determine.
The University, and the Title IX office specifically, are in the only position to know the reported
facts surrounding an investigation. 124 Additionally, advocates argue that the emergency exception

those records that are directly related to academic standing, grades, or financial aid because of Congress’s intent in
passing FERPA).
120

20 U.S.C. § 1232g(b)(1)(I) (2013); 34 C.F.R. § 99.36(c) (2020) (providing the emergency exception).

121

This standard arguably does not change under the Final Rule. See also Tamu K. Walton, Protecting Student
Privacy: Reporting Campus Crimes as an Alternative to Disclosing Student Disciplinary Records, 77 IND. L.J. 143,
157 (2002) (arguing that campus crimes should be reported to police).
122

See Miami Student, 294 F.3d at 819 (concluding that protecting privacy is of paramount importance and that there
is a very high standard; even the government may not always have access); id. at 807 (“Congress places the privacy
interests of students and parents above the federal government's interest in obtaining necessary data and records.”).
123

20 U.S.C. § 1232g(b)(6)(A) (2013) (defining the limited release of disciplinary records in certain situations).

124

34 C.F.R. § 99.39 (2017).
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should be interpreted narrowly in the interest of protecting the privacy of students and studentvictims.125 Finally, a permissive standard implies nothing more than the University’s right to act
for the primary benefit of the students it has been charged with protecting.
Adopting the Final Rule into law comes at a challenging time, both politically and
societally. There is the persisting pandemic, and the very quintessence of higher education is under
threat. During a time of extreme uncertainty, the University is compelled to integrate a major shift
in policy concerning a long-held set of student protections. The Final Rule has been heavily
influenced by the current political climate and also, as critics of the former rule contend, a lack of
Sixth Amendment and Due Process guarantees for the alleged perpetrator during the Title IX
hearing, so much so that the number of civil suits in this area has grown exponentially. 126 Such
violations may amount to Constitutional violations over which the alleged perpetrator now has a
claim against the University. 127 As mentioned, the number of civil suits against universities creates

125

See Schwarz, supra note 109, at 816-17 (arguing that the emergency exception should be interpreted narrowly).

126

Id. at 508 (noting that the Dear Colleague letter has raised concerns about the due process rights of the accused);
See Matthew R. Triplett, Sexual Assault on College Campuses: Seeking the Appropriate Balance Between Due
Process and Victim Protection, 62 DUKE L.J. 487, 496 (2012). Defendants may fail to show up, and their due
process rights may be hindered, as the University can still find them guilty. See Casey McGowan, Comment, The
Threat of Expulsion as Unacceptable Coercion: Title IX, Due Process, and Coerced Confessions, 66 EMORY L.J.
1175, 1188 (2017) (arguing that alleged perpetrators’ due process rights are affected in campus sexual assault
proceedings). In the former version of Title IX, some administrators argued that if a student does not attend to the
formal hearing out of fear of action by law enforcement, the accused will still be adjudicated in absentia (a quasidefault judgment) and may face expulsion. See Doe v. Regents of the University of California, 2d Civ. No. B283229
(Cal. App. Dep’t Super. Ct. 2018) (reversing and determining that all the following errors were prejudicial in the
sexual assault hearing at issue: John [Doe] was denied access to critical evidence; denied the opportunity to
adequately cross-examine witnesses; and denied the opportunity to present evidence in his defense.). The court held
that the accused must be permitted to see the evidence against him, and, in this case, John was not permitted access
to the complete Sexual Assault Response Team report.
127

See Doe v. Rector and Visitors of the Univ. of Va., Civ. No. 3:19CV00038, 2019 WL 2718496, at *6 (W.D. Va.
2019) (holding that even though the female victim (Roe) was not affiliated with the University in any capacity, that
Doe had completed all course requirements of his four-year degree, that an independent Title IX investigator
concluded in a final report that the University lacked jurisdiction under its own policy, that the University admitted
that there was no policy that allowed Doe to challenge whether the University had the power to discipline him, and
that it would continue to hold a scheduled final review panel more than a month after graduation and almost two
years after the investigation had commenced, the court concluded that a temporary injunction was proper on due
process grounds and that Doe had demonstrated a likelihood of succeeding on the merits of his claim); see also
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a tenuous ethical and economic position from which those universities must make difficult
calculations. Critics argue the previous version of Title IX did not go far enough to protect the
falsely accused. They also argue that the reputational damage sustained as a result of an improper
or false determination in the Title IX hearing could have immediate and long-lasting ramifications.
Will the accused be allowed to continue attending the University, and upon graduation, will the
accused’s future job prospects be affected? One such added Sixth Amendment safeguard in the
Final Rule provides that the alleged perpetrator can appear at the live hearing with an attorney in
the role of adviser for a presentation of evidence and cross-examination of witnesses. 128Applying
Title IX provisions mandating disclosure of certain records to parties involved in the grievance
process creates direct conflicts with those same records which FERPA protects. This amounts to
an extraordinary lack of clarity for institutions seeking to abide by both statutes. The Final Rule
seeks to fill this vacuum, but uncertainty regarding law enforcement’s role in student and public
safety weigh heavily in favor of Congressional action. FERPA states that educational records are
confidential and that an institution’s reliance on federal funding is predicated on correctly
interpreting what constitutes such a record and how and when it is properly disclosed. This seems
like an enormous burden considering Congress is leaving the door wide open by providing only
opposing case law as a guide.
Admittedly, courts are fairly consistent enforcing rules within the broad pillars of the
FERPA but differ greatly in certain details regarding the conflict raised by both independently

Jeremy Bauer-Wolf, A Question of Authority, INSIDE HIGHER ED (July 8, 2019),
https://www.insidehighered.com/news/2019/07/08/uva-barred-punishing-student-unusual-title-ix-case. This suit was
filed by a student who sought to dismiss a Title IX hearing against him because the complaint was made by a nonstudent for an incident that happened off campus. District Judge Glen E. Conrad granted a restraining order to stop
the hearing.
128

34 C.F.R. § 106.45(b)(6)(i) (2020) (articulating rules for a formal Title IX grievance process for formal complaints
of sexual harassment).
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maintained law enforcement records and university educational records. When a university
department, such as Student Affairs, comes to possess student disciplinary reports from campus
police, those records cease to be public law enforcement records and become confidential student
education records under FERPA.129 Only independently maintained law enforcement records are
public.130 Once these law enforcement records are turned over to a Student Affair’s Office official
pursuant to a disciplinary proceeding or hearing, in most cases the law enforcement record ceases
to be public and becomes a confidential education record. How this negatively affects victims
similarly situated under FERPA cannot be understated. The victim must then seek a court order
for discovery which is often fought by the alleged perpetrator. FERPA should not be used as a
wedge by either the student-victim or alleged perpetrator, as this is not the purpose of FERPA.
Again, FERPA regulates the reckless disclosure of educational records, and should not deprive
either the victim or the perpetrator of disciplinary details pertinent to conducting a fair and
impartial hearing.131
E.

Title IX Litigation – The Financial Costs

Lawsuit and settlement payouts by public colleges and universities continue to rise as a
result of Title IX investigations, most often to a respondent determined to be falsely accused. 132
What may even be more disturbing is that some public universities in some of their cases are
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See 20 U.S.C. § 1232g(a)(4)(A)(ii) (2013).

130

See United States v. Miami Univ., 294 F.3d 797, 813 (6th Cir. 2002).

20 U.S.C. § 1232g (2013); Family Educational Rights and Privacy Act (FERPA), U.S. DEP’T OF EDUC. (Mar. 1,
2018), https://www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html.
131

132

Phil Davis, UMBC Pays $450,000 to Settle Defamation Case of Ex-Baseball Players Who Were Accused of Rape,
THE BALTIMORE SUN (Dec. 3, 2021), https://www.baltimoresun.com/
education/bs-md-umbc-rape-defamation-settlement-20211203-cn3hcpzdlrdnzifbwoaljx67nm-story.html (describing
the situation regarding the payout of three former Towson University baseball players falsely accused by the
University in the college newspaper of raping a fellow student).
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paying both parties not to reach a successful negotiation of claims but to extinguish their claims
entirely.133 Evidence may exist that some universities occasionally bungle Title IX investigations
so badly that they threaten parties with beginning an entirely new proceeding unless those parties
extinguish their claims, claims sometimes settled years after the students had left the institutions.
These payouts have significant negative effects on the budgets of these institutions, and
institutions need an opportunity to take a collective breath and refocus their adjudication efforts
before they continue to spend money that properly belongs to purposes of educating students. The
realities are that Title IX is becoming a tool to recover damages rather than a tool to protect those
experience sexual harassment and assault, 134 and this is going to cost colleges and universities
money. Because universities lose just over half the cases at the federal appellate level, there is
added incentive for universities to settle. And this “added incentive” means institutions will be
slow to change their litigation strategy, a strategy that could affect how universities seek to protect
student-victims. It also means universities must rework their budgets, often increasing student
tuition, freezing staff and faculty positions, and limiting or cutting programs.135

133

Paula Lavigne, Michigan State Pays $1.2M to Settle Complaint, ESPN (July 10, 2019),
https://www.espn.com/college-sports/story/_/id/27163447/michigan-state-pays-12m-settle-complaint (describing the
predicament MSU found themselves in when contemplating recent federal court rulings and the emergency of a new
Final Rule). The University paid both parties to extinguish their claims, and failed to redact the settlement amounts,
although counsel for the University later said that current law did not allow the redaction as expenditures of a public
institution are public. The incident stems from a report from early 2015, but by the end of the hearing the respondent
was already in the NFL.
134

Andrew Kreighbaum, Title IX Court Decisions Make It Harder for Biden to Rewrite Rules, BLOOMBERG (Apr. 5,
2021), https://www.bloomberg.com/news/articles/2021-04-05/devos-legacy-snags-biden-s-rewrite-of-college-malebias-rules. The author notes that recent court decisions “effectively turn Title IX on its head by lowering the bar for
plaintiffs to allege ani-male bias.”
135

See Adolfo Guzman-Lopez, Faculty, Students Brace for Financial Fallout from USC's $1 Billion Sexual Abuse
Settlement, LAIST (Apr. 1, 2021), https://laist.com/news/usc-sexual-abuse-settlement-billion-dollars-financialfallout. Large settlements require intensive budget reprioritization, the known results of which may only come
through tax filings and filings with bond and debt holders.
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CONGRESS’S CALL TO REVISION. NEW RULES PROPOSED.
What does the state of current law regarding the education record mean in the context of

campus sexual assault investigations, potential victim revictimization, and enforcement? What
does this mean for the possible evolution of autonomous campus Title IX courts, and why might
their implementation ensure true justice for student-victims?
Part IV argues that recent updates to Title IX rules that regulate university disciplinary
proceedings further complicate matters, adding stress and anxiety to a situation that already has
too much of both. Congress should reengage these two protective doctrines in an effort to
harmonize the confusion created when FERPA seeks to protect records which Congress has
compelled released to parties for the purposes of a Title IX hearing. Section A argues that Congress
should guide universities by expressly identifying whether the disciplinary record is part of the
education record, putting an end to a disagreement between the Circuit Courts of Appeals. Section
B argues that the University should develop and implement a Title IX campus court. Finally,
Section C gives the University guidance for adding safeguards to the adjudication hearing.
A.

What Will Happen to The Disciplinary Record?

FERPA needs to be revised because time and resources are wasted litigating what actually
constitutes an educational record. FERPA needs to delineate what specifically constitutes the
educational record, either confirming or rejecting court precedent. So many similar cases rise
through the courts unnecessarily burdened with answering the basic question of whether a specific
file, fact, or report constitutes an educational record under FERPA. Congress should resolve
whether disciplinary records remain, as the Sixth Circuit held, part of the education record. 136

136

See United States v. Miami Univ., 294 F.3d 797, 805 (6th Cir. 2002) (holding that educational disciplinary does
constitute as “educational records” under FERPA); but see Red & Black Publ’g Co. v. Bd. Of Regents, 427 S.E.2d
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Allowing this question to continue festering in state and federal courts is a mistake of efficiency,
money, and judicial energy. 137 By revising FERPA, Congress can provide colleges and universities
clear guidance when it is both necessary and proper to disclose to law enforcement the details of a
sexual assault, a student’s disciplinary records, or outcome of an administrative hearing.
Advocates for student victims argue that they should be allowed the most robust of
protections and should be protected from having their identities revealed, which a report to law
enforcement would effectively do. 138 Law enforcement records are public records. However,
sound public policy demands the most violent of sex crimes be reported to police in the interest of
stopping violent criminals from reoffending. Colleges and universities should only be compelled
to disclose relevant and pertinent parts of a perpetrator’s education record to law enforcement
when: 1) a crime of sexual violence has occurred or has been adjudicated in a Title IX hearing to
have occurred 2) on or off school property 3) purposefully or knowingly by the one so accused.
Upon the disclosure, the student-victim’s identity should then be sealed. The perpetrator’s identity
should also be sealed only and until the alleged perpetrator is convicted.
The University should not wait months and years for court rulings to prove the leanings of
the federal judiciary on the Final Rule,139 nor should it anticipate clarity coming through its alleged

257, 850 (Ga. 1993) (holding that student disciplinary records do not constitute as “educational records” under the
Buckley Amendment).
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imminent repeal. Instead, the University should move forward immediately to set adjudicative
hearing best practices in keeping with other administrative courts of law. Universities should be
able to litigate FERPA issues aggressively in favor of student privacy and should become a model
to the criminal court of how sexual assault proceedings should be conducted in light of the recent
changes which weaken protections to revictimization. If the University can effectively adjudicate
sexual assault hearings under the Final Rule and work to protect potential victims from campus
sexual assault by implementing policies that deliver violent offenders to law enforcement while
preserving the identity of victims, this will be a major step forward. Choosing either to allow police
unfettered access to disciplinary records or protecting victim identity and confidentiality is not a
simple binary choice. These choices are far more nuanced and only under the proposed test is law
enforcement allowed access. Police can have fair access to records, and identities of student-victim
can be completely preserved under seal. This decision is already subject to judicial review through
civil and criminal courts. If the perpetrator violates the seal, he could be criminally prosecuted. In
most every case the permissive standard of disclosure should be replaced by a strict standard of
nondisclosure unless the student-victim consents.
How does society benefit from learning the name of a victim of sexual assault? That the
crime occurred, was punished, and the student-victim’s identity is protected is enough. There is no
need for the court to approve hours of redactions that may in the end indirectly identify confidential
parties.140 Although the proceedings are still confidential, no one yet knows with what ease
disciplinary records will suddenly become more readily available. The University will remain the
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custodian of the comprehensive education record while the perpetrator gets sanctioned and
criminally charged when a determination warrants it.
B.

The Title IX Campus Court

The issue is not merely whether disciplinary records should comprise the education record
or whether law enforcement should have access to the education record for the purpose of
prosecuting crime. The material issue is what the University should do in the face of new Title IX
changes.141 The University should robustly invest in their own administrative court. This may be
an ambitious endeavor, but it is not an audacious one. Title IX changes demand that the University
fashion its proceedings with not merely the simulacra of a confidential hearing, but most of the
actual elements.
The goals of these protective doctrines should be harmonized. If the goal of Title IX is to
ensure equal access for all students in a learning environment free of sexual harassment, then the
university court is not merely an option, but a necessity given the current version of the rule and
the evolution of Title IX hearings on our campuses. Real solutions are available. Keep the hearing
private with results under seal. Although the outcome can be overcome by a showing of
overwhelming need by the party requesting it, Title IX offices should fight this in the best interest
of the victim.
C.

Adjudication Hearings Safeguards

Such proceeding safeguards for victims, although still in place, have been somewhat
relaxed in the Final Rule.142 They are now designed to give both the student-victim and alleged

141
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perpetrator rights more closely aligned to traditional Due Process and Sixth Amendment
protections. Additional safeguards can be put in place to continue to give the student-victim
substantial latitude in pursuing Title IX complaints. 143 The student-victim can also be shielded
from being seen at the live hearing by a screen which will ameliorate some of the stress of their
voluntary appearance.144 The complainant should be allowed to enter last and leave first though a
separate entrance. Additionally, she should also be accompanied by a member of the Title IX
office, if desired, and allowed to wait in an anteroom until the hearing to begins. Also, the hearing
should be held within 60 calendar days, not just a “prompt and equitable resolution” as the Final
Rule requires.145 Finally, the University should choose an attorney-adviser for the student-victim
if she cannot afford to bring their own, and not merely provide an aide.
IV.

CONCLUSION
America has taken the lead role in protecting student rights. Title IX is one of the most epic

and influential modern, liberty-protecting statutes to be born out of the 20th Century Civil Rights
era, and it is a uniquely American legal artifact. Title IX guards an entire generation of learners
simultaneously – from preschool-aged children to graduate students – but its enormous protective
benefits can be undermined by a notably small slice of the administrative state’s regulatory pie,

201709.pdf?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term= (allowing for
cross-examination of witnesses and permission for attorney advisers to represent the accused).
The Final Rule affirms that a complainant’s wishes with respect to whether the school investigates should be
respected unless the Title IX Coordinator determines that signing a formal complaint to initiate an investigation over
the wishes of the complainant is not clearly unreasonable in light of the known circumstances.
143

144

34 C.F.R. § 106.45(b)(6)(i) (2020). This section specifically allows complainants to be testify and cross-examine
remotely, apart from the alleged perpetrator, but more could be done. A screen could be used, if desired, to shield
the student-victim from the alleged perpetrator’s adviser, which under the rule’s revision may be an attorney
specializing in this kind of defense. At no time may a recrimination or evidence of past sexual conduct be
introduced.
34 C.F.R. § 106.8(c) (2020) (stating that a recipient [university] “must adopt and publish grievance procedures
that provide for the prompt and equitable resolution of student and employee complaints…”).
145

43

VOL. 11 (2022)

FERPA. FERPA’s purpose, depriving federal funds to colleges and universities who recklessly
disclose students’ education record, can have a profoundly negative affect upon victims’ rights by
restricting access to disciplinary details of the perpetrator’s education record. 146 This could very
well deprive the Title IX hearing of a successful outcome, an outcome which may offend justice.
FERPA’s creation was born of the desire to protect students’ educational records from those
outside the educational institution, 147 but it unfortunately has become an impediment to those
seeking to protect students inside the institution. FERPA’s unintended consequences must be fixed
by Congress. That FERPA can protect a perpetrator from justice is simply backwards. And that
both FERPA and Title IX can create a clumsy legal infrastructure that impairs the rights of some
and inflates the pockets of others is more than an unfortunate injustice. Our society gains little
when we resign our public universities to a role where they inadvertently aid injustice and divert
public dollars toward the payment of legal fees.
New Title IX rules give educational institutions a unique opportunity to institute and
develop Title IX courts that can smooth the inevitable coming changes to the Rule, establish
policies shielding the victim, and protect the rights of all parties consistent with the current Final
Rule. Colleges and universities undoubtably employ faculty and staff who care deeply for
students, and the injury some of them unfortunately suffer from sexual assault; however, they are
not law enforcement experts. Colleges and universities should continue to investigate all incidents
of sexual harassment and assault against Title IX, and law enforcement should be in charge of

20 U.S.C. § 1232g (2013); Family Educational Rights and Privacy Act (FERPA), U.S. DEP’T OF EDUC. (Mar. 1,
2018), https://www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html.
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investigating violent, forcible sex crimes. This can be done while shielding the victim from harm
by providing confidentiality.
We would not tolerate companies, private organizations, or religious institutions to operate
separate courts, most of whose decisions are private, to the benefit of building better separate
societies. So why do we tolerate it from our universities? Well, we do it because the law requires
it. The University is a public commodity that has long been viewed as a cornerstone of our
democracy and bulwark against anarchy and injustice, and generations of legislatures continue to
recognize that. Recent revisions to Title IX make distinguishing a rule much more necessary to
provide for the creation of such parallel courts. And we may not need special legislation to provide
for it because the University already has authority to conduct these quasi-judicial hearings under
Title IX.

